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Free Speech, First Amendment, and New Media
for Cons and Festivals
Jon M. Garon*
This article is part of a series of book excerpts The Pop Culture Business Handbook for
Cons and Festivals, which provides the business, strategy, and legal reference guide for fan
conventions, film festivals, musical festivals, and cultural events.

1. Free Speech and the First Amendment
The First Amendment to the U.S. Constitution contains one of the most powerful and
elegant restrictions of governmental power ever crafted by those who wield such power:
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to
assemble, and to petition the government for a redress of grievances.
Embedded in this single sentence are five or more discrete limitations on the power of the
federal government. The Fourteenth Amendment to the U.S. Constitution had the additional
effect to make these laws apply directly to the people rather than merely reserving these powers
to state governments, which was the original purpose of the Bill of Rights. This chapter
focuses only on the rights and protections derived from “abridging the freedom of speech, or
of the press.” The rights of assembly, petition, religious free exercise, and religious
establishment are beyond the scope of this book and rarely relevant for Con planning.
Restrictions on speech and press used to be common under the laws of England, Europe,
and much of the world. Such laws required every newspaper, printing house, and theater to
receive and maintain an operating license approved by the government. Those licenses were
subject to termination if the government did not approve of the content created under the
license. In response, one of the earliest and clearest meanings of the free speech clauses of the
First Amendment protected a newspaper from any attempt by a government to impose a
license requirement, injunction, or other form of prior restraint on publishing.
Since that time, the protection provided by the First Amendment has been interpreted
much more broadly. First Amendment protection has expanded from protecting newspapers
from prior restraint in 1931 to including motion pictures in 1952 and video games in 2011.
According to the Supreme Court, no category of publisher or media content is outside of First
Amendment protection.
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A. Basics of the First Amendment
The First Amendment prohibits any governmental body from regulating the content of
speech unless that speech falls into one of a narrow list of disfavored forms of speech. There
are two lists of types of disfavored speech. First, there is one short list of types of speech that
are not protected by the First Amendment at all. Next, there is another list of speech that is
protected, but more narrowly than general speech. All speech outside those two lists is
considered general speech and receives the fullest protection of the First Amendment.
The list of categories of speech that receives no First Amendment protection include child
pornography and obscene (not merely pornographic) material; certain defamatory speech;
fighting words, true threats, and incitement to commit imminent lawless action; perjury,
blackmail, solicitation to commit crimes, fraud, and similar criminal acts committed through
communication; and false commercial speech. Different experts will vary on how they
construct this list, which highlights the complexity of understanding how the courts struggle
to explain the nuances of First Amendment jurisprudence.
Perhaps one of the most famous explanations on the limits of free speech comes from
Justice Oliver Wendell Holmes in 1919. “The most stringent protection of free speech would
not protect a man in falsely shouting fire in a theatre and causing a panic.”1 This example
illustrates the type of harm that the law will not protect. Similarly, all child pornography is
illegal because the act of creating the content is the source of the harm. In blackmail, the harm
comes from the statement as much as the potential that the threat is carried out. As adjudicated
by the Supreme Court, these harms outweigh the prohibition on regulating speech. Over the
past century, the scope of First Amendment protection has grown and as a result, the list of
categories of speech adjudicated as outside the scope of First Amendment protection has
narrowed considerably.
Moving past the speech that has no First Amendment protection, there is a second
category of speech that falls into the category of limited First Amendment protection. Two
examples of this are pornography and commercial speech, such as advertising. For both of
these categories, the government can balance the potential for harm resulting from the speech
against the speech rights of the publisher. As a result, municipalities can put limits on where
adult movie theaters and bookstores are located, the government can require disclaimers in
advertising, and the government can justify complex regulatory systems for television
advertising under the FCC or disclosures of financial interests in social media under FTC
regulations.
In a similar manner, the laws governing copyright and trademark are designed to
accommodate free speech interests through fair use and other rules, so there is rarely a direct
clash between First Amendment interests and the protection of copyright and trademark
interests. These situations do occur occasionally, however, and courts continue to struggle to
find the correct balance between these complex systems of laws.
For other categories of speech, the regulations must generally be content-neutral to be
permitted, and they must be designed to have used the least restrictive means available to

1 Schenck v. United States, 249 U.S. 47, 52 (1919) (“It does not even protect a man from an injunction
against uttering words that may have all the effect of force.”). The “clear and present danger test” derived from
this case has since been superseded by the test of incitement to commit imminent lawless action.
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achieve the government’s goal. A content neutral law is one in which government has not
adopted the law or regulation because it disagrees with the message being conveyed. Valid
content-neutral regulations are generally known for their regulation of the time, place, or
manner of the speech. They are permitted, but only to the extent they remain neutral regarding
the content or viewpoint of the speech being regulated.
Public parks, for example, must allow for all potential users to have the same opportunity
to use the park for rallies and events. Closing hours, however, are a content-neutral restriction
on speech that provide the ability to maintain park safety and assure that the neighbors are
not disturbed by park events late at night. In public amphitheaters, municipal ordinances can
set sound limits to protect the surrounding neighborhood, but they could not restrict the use
of the facility to certain genres of music. The sound ordinance is content-neutral while the
genre rules would value one type of speech over another.
B. Defamation as an Example of the First Amendment’s Role on State Law
The law of defamation provides a good example of how state law and constitutional law
interact with one another. An image, statement, or other publication is defamatory if “it tends
so to harm the reputation of another as to lower him in the estimation of the community or
to deter third persons from associating or dealing with him.”2 Another, earlier articulation of
defamation is that a publication is defamatory if it held one out for hatred, ridicule, or
contempt.
Laws of defamation are state laws and vary somewhat from state to state. For a statement
to be defamatory it must be a false statement of fact, made regarding the person who is
bringing the lawsuit, published to at least one third party (other than the subject of the
statement), that causes serious harm to the person or to the person’s reputation.
Defamation made through speech is called slander, while defamation in print or in a
permanent form is called libel. These rules apply only to a living person. Once someone has
died, statements made about the dead person cannot be brought by heirs or family members.
In the landmark case of New York Times v. Sullivan, the Supreme Court stepped in to stop
a defamed public official from winning a case worth millions of dollars against the New York
Times. The Supreme Court found that for a state or federal court to award such damages,
there had to be additional First Amendment protections, particularly when the statements
were made about a public official.
Under the decision, to be consistent with the First Amendment, a claim for defamation
against a public official could only succeed where the plaintiff proved “actual malice,” a term
meaning knowledge of falsehood or reckless disregard for the truth.3 The courts later extended
this rule to public figures, individuals who are famous or otherwise in the public eye, or
through their stature have the ability to use the media to refute falsehoods without resort to
courts.

2

RESTATEMENT (SECOND) OF TORTS § 559 (AM. LAW INST. 1977).

3 N.Y. Times Co. v. Sullivan, 376 U.S. 254, 279–80 (1964) (“The constitutional guarantees require, we
think, a federal rule that prohibits a public official from recovering damages for a defamatory falsehood relating
to his official conduct unless he proves that the statement was made with ‘actual malice’—that is, with
knowledge that it was false or with reckless disregard of whether it was false or not.”)
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By setting the minimum standards for legal disputes involving defamation, the Supreme
Court interpreted the First Amendment to create a shield around speech when used by people
to publish facts about others. False speech has little value, but to protect the speakers and
avoid the risks of undue punishment, public figures and public officials can only recover if the
publisher of the false speech was knowingly wrong or reckless in the publication.
The Supreme Court further extended this principle to non-public figures as well. So long
as the published information covers a matter of public concern, then the publisher of that
information cannot be found to have committed defamation unless the publication was at
least negligent. If the publisher took reasonable care to produce the information, then even
wrong factual information published about someone will not support the claim of defamation.
As long as the publisher exercised the degree of caution and concern an ordinarily reasonable
person would use in similar circumstances, then the factual inaccuracies will not result in
liability.
Both the concept of negligence and the concept of public concern are somewhat vague
and fact specific. Matters of public concern are often described as those matters that are
newsworthy. The Supreme Court “has said that speech is of public concern when it can ‘be
fairly considered as relating to any matter of political, social, or other concern to the
community.’”4 This is a very broad category that tends to exclude only truly personal
information or private matters.
The constitutional framework surrounding defamation highlights that speech adjudicated
as defamatory is unprotected speech. But the safeguards built into the legal system
demonstrate a strong First Amendment preference under the law to promote speech about
matters of public interest. Defamatory speech is a much narrower category than harmful
speech. Speech about someone else remains subject to First Amendment protections unless it
meets the legal definition of defamation as that definition applies to the particular situation.
C. Inapplicability of the First Amendment to Private Activities
As noted above, the First Amendment constrains the government’s ability to regulate most
types of speech. The constitutional limit applies to governments only. This limitation is often
overlooked in the context of free speech debates. A movie theater can decide which movies
to play and a dance club can select the music to perform. As private, non-governmental parties,
they are not restricted in any manner by the First Amendment. Newspapers, cable systems,
YouTube, Facebook, and Tumblr are all free to select which content to print, and they can be
as open or restrictive as they choose in reprinting the content of their customers.
The relationship between the private companies and their customers is governed primarily
by contract. While certain laws protect members of the public from discrimination and require
reasonable disability accommodation, these laws have nothing to do with the speech these
individuals wish to promote.
The Con organizer has wide discretion in what types of speech will be permitted at the
Con. If the Con is an adults-only music festival, then there is little need for a dress code. On
the other hand, if the Con is a family-oriented comic book convention, then the Con should

4

Snyder v. Phelps, 562 U.S. 443, 444 (2011) quoting San Diego v. Roe, 543 U.S. 77, 83–84 (2004).
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likely have a dress code on its website and reserve the right to exclude costumes that are
inappropriately revealing or offensive to the general public. A state-run park cannot bar the
Ku Klux Klan from obtaining a marching permit, but a privately-operated Con can choose to
bar that costume as offensive to the general public.
Most Cons utilize a more common restriction on speech. They limit the distribution of
flyers and the hanging of posters to those who have purchased tables to be vendors, presenters,
or those who have received special permission to hang their signs or distribute literature. This
enables the Con to manage the aesthetics of the event and assure its vendors that there are
benefits to purchasing booths or advertising.
A Con should consider the type of environment that it wants to maintain and develop
policies to enforce those rules. As a non-governmental entity, it is free to establish those rules.
It is rare that the Con will be required to use its policies to police conduct from attendees, but
when such a situation arises, the early planning will greatly help defuse a difficult situation and
assure the Con maintains the environment it promised its fans.
D. Application to the Con in Public Venues
A Con that chooses to operate at a public venue may find there are certain operations and
restrictions that occur differently than in a privately-owned venue. The restrictions of the First
Amendment should stop a municipal landlord from inquiring into the content of the Con. For
example, if a theatrical producer wished to stage the musical Hair, a municipal theater could
not refuse to rent out the facility based on the musical’s treatment of sex, masturbation, or
rape. A private theater house, however, could choose whether or not it wanted to book such
a show. As noted in the explanation of content-neutral regulations regarding time, place, and
manner, a publicly-owned venue can enforce rules about nudity, noise levels, and commercial
activities.
If the Con has given permission for any professional filming of events at the Con, the
filming rights may also trigger additional reviews that require a different filming permission
process for the public venues than for private venues. Because public venues are concerned
that all parties are treated equally, in a neutral manner, the issuance of a film permit for the
on-sight documentary team may be treated as a film-permitting request rather than just an
ancillary activity for the Con. Every venue is different, but Con organizers should plan ahead
and provide sufficient time to address the additional concerns that may arise in a public venue.
E. Role of Cons in Promoting Free Speech
Although the Con is free to establish its own speech policies, the Con organizers may also
wish to recognize the opportunity they have to promote free speech and public discourse. The
many types of events covered in this book share that common attribute – they all promote
speech and culture. Whether the event is about music, literature and publishing, comic books,
games, or fantasy art, these events all have the literary world of music, art, and publishing as
their essential driver. The performers, vendors, and attendees all share this common interest
in self-expression and communal gathering.
Like pop-up universities, the Con creates a temporary world in which the shared
experience and the empowerment of individual self-expression collide. As advocates of speech
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and creativity, the Con organizers have an opportunity to empower this activity while also
assuring that it occurs in a safe, supportive environment.
Like the time, place, and manner regulations adopted by municipalities to ensure that their
public spaces operate fairly and efficiently, the Con organizers should consider the importance
of the competing speech interests of the performers, vendors, and attendees when organizing
the event. Fortunately, most of this is usually self-organizing. Attendees want to hear the
speakers at panels or the artists on the stage. It does not take a large staff of ushers to handle
most situations.

2. Cons and Transformation of Media Distribution
Social media has become a dominant force in the landscape of modern communication,
fundamentally disrupting the way in which communications takes place.5 The communications
model changed with the advent of social media. In the latter half of the past century, media
relied on an economic model under which only a few speakers had access to both content and
the means of content distribution. To contrast from commercial media, social media analysis
tends to focus on user generated content. The user generated content can range from entire
fan-fiction novels to a single click of a “like” or “dislike” button. Social media includes each
unique piece of content as well as the aggregate pattern of the content comment on
commercial media.
Any person with access to a networked computer, tablet, or smartphone has the ability to
communicate with potentially billions of people. For example, the social video distribution site
YouTube reports that 1 billion unique visitors view six billion hours of video monthly. When
coupled with almost ubiquitous access to technology, the many-to-many model of media
distribution flips the earlier assumptions about media dominance on their head. Scarcity is
eliminated from broadcast. Newspapers and print magazines are struggling to maintain
audience, relevance, and market-share. Print advertising revenue has been disintermediated by
online search ads, which reduces the funding for newspapers but does not render them scarce
in any economic sense.
A. Marketing and Promotion Strategies
The rise of social media has relegated mass media to a secondary role throughout society.
Today, the public consumes its news, commentary, promotions, and advertising mediated
through social media. Local newspapers are nearly a thing of the past and even national
newspapers have an increasingly small influence on the public. Television continues to provide
a broader impact for media events and campaigns reaching tens of millions of viewers. Even
here, however, the television content is just as likely to be viewed on a mobile device as on an
actual television. This means that television production continues to be relevant, but
increasingly, the role of local broadcast stations is dropping as well.

5 This chapter is largely adapted from Jon M. Garon, SOCIAL MEDIA IN THE WORKPLACE, KY. BAR ASS’N
ANNUAL CONVENTION (June 18, 2014), http://c.ymcdn.com/sites/kybar.siteym.com/resource/resmgr/2014_Convention_Images/17_ac2014.pdf. Internal citations and quotations
omitted.
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Competing with the national network broadcasters are the social media platforms of
Facebook, Google/YouTube, Twitter, Tumblr, and similar media distribution systems. To the
extent that these platforms play an editorial role in promoting some content over other
content, these platforms directly impact the marketing strategies utilized by the Con.
Search Engine Optimization (SEO) has been used by marketing companies for more than
the past decade to maximize the potential for user-created advertising and media content to
be featured more prominently than its competition. SEO strategies improve the “organic
search” of the promoter’s content when a user is looking for information on the general topic.
SEO strategies must vary from platform to platform and from year to year as the algorithms
used by the various platforms adjust to market conditions. At one time, for example, the
quantity of content on a page drove that page’s rankings. Later that changed to the number of
links back to that content. At another time, the algorithms began to evaluate the quality of the
links back to the content in addition to the quantity of those link-backs.
Variations on SEO strategies apply to all content created by the Con and promoted
through media channels, whether traditional media or online platforms. The Con organizers
are looking to promote the story of the Con to the newspapers, local television stations, and
through published online material to followers on various sites, to news aggregators, and in all
other media distribution platforms.
By understanding the new media market, more time will be spent promoting social media
platforms and less on local news stories. If there is a local news story in the paper, then the
Con needs to aggressively promote the story using its own social media strategy rather than
rely on the story to have a large readership. The Con can create video clips to promote the
event. Having a clip aired by a local television station is helpful, but the Con is also in a position
to create and distribute its own video content to promote.
In addition, the Con can reach its audience directly through newsletters and sign-up
systems so that interested attendees can find out information directly from the Con without
the need of any third-party intervention. Although the typical attendee requires a multitude of
reminders from a variety of sources, the newsletter subscription remains one of the most
effective.
B. Production of Advertising
In addition to marketing and promoting the Con, the Con organizers should have a budget
for paid advertising. The traditional tools of mail, radio, and newspaper advertising will
undoubtedly be supplemented by heavy reliance on online advertising tools. Physical mail and
e-mail are together one of the most important tools for reaching vendors. The vendor packet
will include the rate sheets for the exhibition stalls, signage, sponsorships, and all other
opportunities for the vendors to financially support the Con. These should be mailed out
months before the date of the Con so that the vendors can plan their own schedules and
budgets effectively.
For retail advertising, the size of the budget will help determine the most efficient
platform for advertising. Mass media reaches a broader audience at a lower cost per
impression, but the advertiser is far less accurate in selecting a target audience. The
cost per impression is significantly higher for many online platforms, but the person
seeing the advertisement is likely much more interested in attendance. The Con
organizers should always remember that its advertising may be directed at the general
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public, but the messages are also reinforcing its value to its vendors throughout the
process. As a result, some advertising is money well spent, even for a Con that is sold
out. The advertising reinforces the value of the Con to the public and improves the
value proposition for the attendees. While it may not impact their decision to attend,
it will reinforce the value they place on being able to do so.
C. Regulation of Advertising
There are important rules about advertising and marketing in the social media environment
that Con organizers must follow. Under Section 5 of the Federal Trade Commission Act, the
Federal Trade Commission (FTC) is obligated to prevent businesses “from using unfair
methods of competition in or affecting commerce and unfair or deceptive acts or practices in
or affecting commerce.”6 Because deceptive commercial speech has little First Amendment
protection, government regulations can continue to ban it and to fine those companies that
use unfair or deceptive trade practices.
For social media, the FTC’s role has been particularly influential, because the FTC has
amended advertising and endorsement guidelines specifically to address the potential for
unfair trade practices.7 Applying broadly across the Internet, the regulations require “the
honest opinions, findings, beliefs, or experience of the endorser.”8 They prohibit false
commercial speech, declaring that “an endorsement may not convey any express or implied
representation that would be deceptive if made directly by the advertiser.”9
Under the FTC endorsement guidelines,
an endorsement means any advertising message (including verbal statements,
demonstrations, or depictions of the name, signature, likeness or other identifying
personal characteristics of an individual or the name or seal of an organization) that
consumers are likely to believe reflects the opinions, beliefs, findings, or experiences
of a party other than the sponsoring advertiser, even if the views expressed by that
party are identical to those of the sponsoring advertiser. The party whose opinions,
beliefs, findings, or experience the message appears to reflect will be called the
endorser and may be an individual, group, or institution.10
When a person blogs, tweets, or otherwise promotes a product, the statement may
constitute an endorsement. If the communication is made upon receipt of consideration, that
consideration must be disclosed. Simply put, this means that if the Con is giving money or
something of value such as a free stall to a blogger, then the blogger must disclose that the
blog posts are being provided in exchange for the consideration. For Twitter, this may mean
hashtags such as #ad or #sponsored. Attendees at the Con can promote on social media as
much as they want, but those who are receiving something from the vendors or from the Con

6

15 U.S.C. § 45 (a)(2) (2006).

FTC Endorsement Guidelines, 74 Fed. Reg. 53,124, 53,125 (Oct. 15, 2009) (to be codified at 16 C.F.R.
pt. 255) (Guides Concerning the Use of Endorsements and Testimonials in Advertising).
7

8

16 C.F.R. § 255.1(a) (2011).

9

Id. at § 255.1(b).

10

Id. at § 255.0.
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itself are obligated to disclose it. The Con is not responsible for the endorsements promoted
by the vendors, but it is responsible for any endorsements it arranges.
The FTC also requires that the information promoted is the truth. “Advertisers are subject
to liability for false or unsubstantiated statements made through endorsements, or for failing
to disclose material connections between themselves and their endorsers. Endorsers also may
be liable for statements made in the course of their endorsements.”11 If a video game reviewer
was giving a title only 2 out of 10 in its rating, but then allowed the game company to use a
quote “best game ever” in the advertising, the falsity of the statement could make both the
game company and the reviewer liable for false advertising. People who commercially endorse
products must like those products and use those products.
Another of the false advertising rules applies to astroturfing. Astroturfing is a falsified
grass-roots groundswell of support. For example, if a Con was having difficulty obtaining a
city permit to hold an event, then the Con might reach out to the public for letters of support
and a social media campaign to change the municipality’s position. If thousands of responses
were to come from the public or from unpaid volunteers, that would be a legitimate public
response. If instead, most of the responses were from paid employees, then the public
response would be a false and deceptive practice. Applying these rules, if the Con organizer
was to ask employees to pose as members of the general public and make positive statements
about the employer’s goods or services, both the employer and the employees would be liable
for violating the FTC rules. If this was done on behalf of a third-party advertiser such as a
major vendor of the Con, then the advertiser would also be liable for the false advertising even
though it never was aware of the misconduct.
It is not difficult to comply with the FTC guidelines for social media advertising, and it is
very important to do so. In addition to the risk of FTC fines, the practices prohibited are those
that harm the public. Adopting any of these techniques would undermine the Con and the
public’s trust in the event.
D. Regulation of Con Content Created at the Event
In addition to the direct advertising of the Con, there is often a great deal of content
produced during the event itself. The ability of the attendees to tweet, blog, and share images,
videos, and writings about the Con is discussed more generally in Chapter 12 on copyright.
The Con itself will also be interested in creating this kind of content. Because the material
shared by the Con often takes the form of advertising and promotion, it is subject to some
special considerations.
The content created by the Con falls into two very different categories. There is the news
and press information about the event, and then there is the advertising and promotion for
the Con. Although these two categories are easy to label, within the new media landscape, a
particular piece of information may be hard to categorize. The reason the distinction matters
is that the use of a person’s name or identity to sell a product or service requires their
permission. Similarly, the use of a trademarked name or logo to sell a product or service
typically requires the permission of the trademark owner. No such permission, however, is
needed for a news story.

11

Id. at § 255.1 (citing §255.5).
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Publicity rights is the general term for the property interest a person has in one’s name or
identity. Under the laws of most states, an advertiser cannot use a person’s publicity rights to
sell a product or service or to advertise a product or service without the permission of the
person. To comply with the law, an advertiser needs to obtain the permission of the person
depicted or otherwise exploited in any manner.
These laws vary somewhat from state to state, but generally there is a distinction between
the merchandizing and the use of a person’s identity as part of news or entertainment. Section
47 of the Restatement (Third) of Unfair Competition helps explain the scope of publicity
rights:
The name, likeness, and other indicia of a person’s identity are used “for purposes
of trade” … if they are used in advertising the user’s goods or services, or are placed
on merchandise marketed by the user, or are used in connection with services
rendered by the user. However, use “for purposes of trade” does not ordinarily
include the use of a person’s identity in news reporting, commentary, entertainment,
works of fiction or nonfiction, or in advertising that is incidental to such uses.12
For example, in one such dispute, a model was professionally photographed wearing a
designer jacket. The agreement with the model permitted the advertising agency to use the
photograph for one year. Shortly after the agreement had expired, the jacket manufacturer
gave a copy of the picture to a magazine for use as an illustration of an article about the
clothing. In this case, because the magazine was running an article that was not purchased by
the manufacturer, the article was not advertising. The use of the photograph to illustrate the
story was not advertising either, so the model was not entitled to any compensation for the
use of his image. Had the photograph been used for a paid ad in the magazine, then the model
would have a cause of action against the advertising agency and the jacket manufacturer for
the use of his image without his permission.
The new media of cyberspace does not have the neat distinctions between content and
advertising that have been established in traditional media. As a general matter, if content is
used by third parties such as newspapers and blog sites without any payment by the Con, then
that will be treated as news content. If the Con pays for placement of the content, then that
will be treated as advertising. The third case is the most difficult: If the Con has direct control
over the placement of the content, it could be treated as either news or advertising, depending
on the context.
For states that follow the Restatement limit listed above, having a live camera feed from
the Con on its website would likely be considered a form of news reporting and entertainment
rather than advertising of the Con. The Con is well advised, however, to include signs at the
entrance and on the tickets that say that filming, photography, and audio recording will take
place during the Con and each attendee consents to their identity being used for the purposes
of promoting the Con. Such language would also enable the Con to use crowd shots for future
advertising and promotion.
The Con should also be sensitive to the use of copyrights and trademarks owned by third
parties in its own advertising and promoting. Crowd shots may capture T-shirts with many
copyrighted and trademarked images. The incidental capture of these images in live videos
from the event is likely incidental and either copyright fair use or non-commercial trademark
12

RESTATEMENT (THIRD) OF UNFAIR COMPETITION § 47 (AM. LAW INST. 1995).
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use. Using trademarked or copyrighted images in paid advertising requires more planning.
Generally, trademark owners do not mind if their marks are used in ads that accurately reflect
the products being sold by that vendor.
For example, a picture that shows “DC Comics,” “Dark Horse Comics,” or “Marvel
Comics” in the background will generally not trigger any trademark dispute with the owners
of those marks since the photo is accurate and the company was a vendor at the event. Some
advertisers take an additional step and add a disclaimer stating something along these lines:
“All product names, logos, and brands are property of their respective owners and used for
identification purposes only. Use of these names, logos, and brands does not imply
endorsement.” Whether such a statement helps remains unclear, but the disclaimer also serves
as a reminder to the Con organizers that any use of another company’s intellectual property
should be done cautiously.

